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Gibson, Dunn & Crutcher..

January 15, 2000

EMORAND.UM.

RE: N'ew Federd Privacy Requirements Affecting Any Company Engaged in
“Hnendd” Business

The new federd finandd savices law - the Gramm-Leach-Bliley Act ~ imposes
ggnificant new consumer informaion privacy requirements on a wide range of
companies thet fdl within the very broad ddfinition of "financial" usad in this lav. This
law gpplies to dl such companies even if they do not own or ae nat afiliated with a bank
or thrift.

This pat of the new law (Title V) may take effect in November 2000. Affected
companies should begin to take action to be reedy to be in compliance. For banking,
scurities, and insurance firms, these requirements will be enforced by their exiding
primary regulators All others will be subject to the Federd Trade Commisson.

EXECUTIVE SUMMARY: A wide range of “financial” companies must:

o protect and safeguard confidential customer information and records,
e adopt a privacy policy for “consumers,”

e disclose its policy to all consumer customers,

« provide an “opt-out” notice before sharing consumer information with
third parties, and

s comply with new rules to be issued in 2000.
A, WHO IS COVERED?

Any entity engaged in the business of providing “financial” services. This list
will expand over time as the Fed adds to the “financial” activities list:

« A company tha provides banking, lending, securities insurance, or trust
srvices.



Any company that finances the sale of products to consumers, through an
extension of credit or a lease, also is likely to be covered.

¢ Any company that provides sarvices to banking, lending, securities
insurance, or trust services providers is d<o likdy to be covered.
Any "financial” company that collects consumer information from or
about its cusfomers is covered, gnd S0 is nny person or company that
receives consumer financial information from a financial company.

o Any company that may be owned by a banking organization is “finencd”
and any other company in the same line of busness,
Data processing and financial software companies, travel agencies, as
well as "outsource” service providers to any ‘(financial” company, are
likely to be covered.

« Any company that provides management, finandd, economic, invesment,
employee bendfits conaulting or advisory services is likdy to be covered.

B. WHAT COVERED COMPANIES MUST DO

1. All covered companies are subject to privacy standards that will be
defined by regulations:

« All covered attities are subject to a broad federd legd duty to have
physcd, technicd, and adminidraive sffeguards to protect the
privacy and confidentidity of cusomer information and records
New rules are to establish sandards for carrying out this duty.
“Cudome” is not a defined term.

2. Any company that does business with “consumers’ must have a
privacy policy and disclose it to customers.

« All covered entities must have a privacy policy thet must be

provided to consumers when they become cusomers and annudly
theresfter.

o A “consume” is any individud (or legd represantaive) who obtains
from a covered enttity finandd products or sarvices that are usad
“primaily” for persond, family, or househadld purposes. Nothing in
the datute limits coverage to cudomers or consumers that are U, S.
resdents



3. A company that discloses “nonpublic personal information” about
consumers to an unaffiliated person (except as permitted under an
exception) mug allow them to “opt out”,

« Before a company can provide nonpublic persond informetion to an
unaffiliated third. party, the company mugt notify consumers of their
ability to “opt-out.” and dlow opportunity to opt out.

« The Ad does indude a long lig of exceptions that will permit
disdosures to third parties without triggering the opt-out
requirement.

« “Nonpublic pasond information” is ay persondly identifisble
financial information provided to a covered entity by a consumer or
obtained by the entity as a result of a transaction with the consumer,
savice paformed for the consumer, or otherwise acquired.

« An ettty recaving nonpublic persond informetion from a third-
party financial company must dso comply with the new law.

D. When do the new obligations take effect?

November 12200 (unless changed by rule). All covered companies
should be in compliance a thet time, Rules that will further explan and
implement the new law are to be adopted in May 2000 by the SEC, federd
banking regulators, date insurance commissonas and the FTC (whose
regulations will goply to othewise unregulaled companies). Thee
agendes d have enforcement regponghility for entiies under their
juridiction. Thee rules may spedfy other compliance requirements or
deadlines

F. Does compliance with this federal gatute relieve a covered entity from
complying with gate privacy laws or the federal Fair Credit Reporting Act
("FCRA")?

No. Compliance with this federd lav may dso stify some date laws,
B'UT any date law providing gregter privacy protection is not preempted.
Some dates reportedly have dreedy begun work on date laws that may
impose additiond  requirements

The Act cdls for the federd banking agendes to adopt. rules under the
FCRA, but does not supersade the FCRA provisons permitting effiliate
information  sharing.



G. Will compliance with these federal rules bring compliance with the EU
Privacy Directive?

Recent statements from Europeen Union officias suggest thet the
provigons of this new US. law are insufficient to satidfy the requirements
of the EU Directive

For further information, contact:
Bob Eager: 202-955-8544, reager(@gdclaw.com,
Chuck Muckenfuss: 202-955-8514, ¢cmuckenfuss@gdclaw.com,
Chris Bellini: 202-887-3693, ¢bellini@@gdclaw com
Penny Rostow, 202-955-8295, yrostow(@gdclaw.com
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PRIVACY COMPLIANCE TIMETABLE AND CHECKLIST

Nov. 12, 1999

Date of enactment of the Gramm-Leach-Bliley Adt

January 2000

I. Begin internd assessment of collection, uses and didribution of
cusgomer and consumer information and collection of pertinent
contracts and materids

2. Review exiging privacy policy, or begin drafting a privacy pdlicy, in
light of the Act’'s requirements

Feb.-Mar.
2000

Reease of proposed sandards and rules by the SEC, FTC, federal
banking agendes, and date insurance agendes

May 12, 2000

Statutory date for find Sandards and rules by date and federd agencies

May 31, 2000

Complete internd assessment of cdllection, use and didribution of
cusome informetion and relaied contracts and. documents.

Mav 31. 2000

Adopt privacy palicy conforming to the Ad’'s requirements.

June 2000

Complete andlyss of thirdparty arrangements to determine:

1. consumer information uses under the Adt, induding prohibited uses
2. potentid “opt-out” disclosure obligations;

3. legd follow-up concamning information re-use by third parties and
contract review; and

4. compliance as redipient of a consumer information from a third-party.

June 2000

1. Fan didribution of privecy policy to dl consumers,

2. Plan didribution of “opt-out” notice (if required); and.

3. Implement changes in uses of consumer information (if reguired;
eg., modify 3rd paty contracts terminate prohibited uses).

Nov. 12, 2000

Sautory target date for compliance (may be modified by rules)

For further information, contact: Bob Eager: 202-955-8544, reager@gdclaw.com,
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THE GRAMM-LEACH-BLILEY ACT

Financial  Services Modernization
Working Summary No. 4

The symbolism of enactment of major new financial services legislation on the verge the
year 2000 is compelling. A new law for a new century. After almost two decades of attempts,
the antiquated and outmoded Glass-Steagall Act of 1933 has been substantially replaced, and
the Bank Holding Company ("BHC"} Act of 1956 has been modernized. The enactment of the
Gramm-Leach-Bliley Act (the "Act"”) is a landmark achievement.

The memorandum that follows sets forth the changes made by this new Act, both in its
own terms and in the context of prior law. It attempts to lay out all of the Act's provisions

topically and thus help to make its opportunities and issues more accessible to both executives
and lawyers.

The long process that produced the Act also helps us understand its scope, purpose, and
effects. Over the lust rwo decades, the case for modernization of Glass-Steagall and the BHC
Act was offen made: Technology and the ingenuity of business leaders and lawyers had
su bstan tially eroded legal barriers between “ banking* " "securities, " and "insurance. " Securities
and insurance firms were offering ban king or bank-substitute products and services, while
commercial banking organizations increasingly penetrated the securities and insurance
businesses. The existing legal framework Was out-of-joint with marketplace reality. 7r distorted
competition and caused inefficiencies.

Even ¢ short list of mejor developments since the Reagan Administration, proposed its
modernization bin in 1983 indicates the Dreadth of change since that time:

o securifies, insurance, and retailing companies acquired "nonbank banks,"

o South Dakota and Delaware banks were authorized to engage in insurance
underwriting;

« Section 20 a ffiliates of major banks engaged in investment banking;

e national banks began selling insurance out of "town of 5000" offices;

o Mellon Bank acquired the Dreyfits mutual fund complex,

o the VALIC and Barnett Supreme Court decisions validating regulatory
authorization of national bank insurance activities resulted in an end to the
"fortress insurance” opposition to reform;

o over 50 insurance and securities firms acquired thrifis and became "unitary”
S&L holding companies, and

Gibson, Dunn & Crutcher LLP i December 16, 1999
Financial Instifutions Group
Washington Report



s Citigroup was created by a combination of Travelers/Salomon Smith Barney and
Citicorp.

The parallel legislative events are also telling. The 1983 Treasury Department proposal,
which would have permitted a bank holding company to engage in full-service securities and
insurance activities, was not seriously considered. Efforts focused instead on the possibility of a
Jew new securities powers for banking organizations, and then stopping new "nonbank banks."
The latter was achieved in 1987 legislation, even as bank expansion through regulatory action
accelerated. The Bush Administration proposed a broad financial services restructuring bill in
1991. But in the aftermath of the S&L debacle and the wave of bank failures and in the face of
deep industry divisions over expanded bank affiliations, this bill trned into the re-regulatory
Federal Deposit Insurance Corporation Improvement Act.

The Act has direct lineage fo the 1995 bill introduced by Chairman Jim Leach, which
permitted bunking, securities,, insurunce and other “financial” affiliations in a revised Bank
Holding Company Act With the Federal Reserve Us the preeminent "umbrella” regulator (and
thus revived the 1983 Treasury bill concept, rather than the 199.1 Bush model). Although many
specific changes have been made, the Act retains this framework. {Itis perhaps noteworthy that
except for the specter of Microsoft and the privacy provisions, iSSUeS of electronic COMMerce are
not significant elements of the Act.)

The stated goal was "financial services " modernization. Nevertheless, most participants
in the legislative process viewed it from the perspective of their COre industry -- banking,
securities, or insurance. Two major industry compromises involved the drawing of regulatory
lines between banking and securities and banking and insurunce that have the effect of limiting
direct bank expansion. Parallel "fiunctional regulation " amendments address the jurisdiction
and roles of the SEC, the federal banking agencies, and the state insurunce commissioners.
However, the Act dues contain in Section 104 significant tools for the development of integrated
*financial services. [ts_federal preemption provisions contain broad language preempting any
discriminatory of other state laws that may in terfere With the operation of integrated bunking
and financial companies.

Another major inter-industry issue concerned the ability of nonfinancial firms 10 provide
banking products through a thrift in a unitary savings and loan holding company ("Unitary ")
structure. ThiS issue Was given greater impetus by an application by Wal-Mart to acquire a
thrift and by the fear that Microsoft or another major technology company might do so us well.
While grandfathering existing Unitaries, the Act provides that no new Unitaries may be
established — and thus reinforces the line drawn in. the Act between financial and nonfinancial
firms.

Gibson, Dunn & Crutcher LLP December 16, 1999
Financial Institutions Group
Washington Report



The other major issues addressed by the Act fall into two categories. The first is
consumer and "public" issues associated with the Community Reinvestment Act ("CRA"),
consumer protection, and, most important, privacy. The Act reaffirms CRA but calls for
significant new disclosures by community group beneficiaries of that law. It also establishes a
significant, new framework for privacy disclosures and protections by a very broad range of
"financial"” companies. The second category includes proposals that had been pending for some
time and found a vehicle in the Act, notably, Federal Home Loan Bank system reforms and the
interstate licensing of insurance agents and brokers.

Throughout 1999, the financial modernization bills had unprecedented momentum,
moving from introduction to Senate and House passage in a matter of months. The actual fate of
the Bill hung in the balance until the very end of the process, when the bank subsidiary and CRA
compromises removed the threat of a presidential veto. In the end, the Act rested on a broad
consensus both in Washington and among industry groups.

Seventy-two days after the year 2000 begins, the centerpiece affiliations provisions of the
Act take effect and new, wide-ranging financial companies will be legally permissible. How
quickly, and how many companies will develop a "financial services" perspective remains to be
seen. In the meantime, the immediate efforts will focus on the many implementing regulations to
be adopted and the prospects for new combinations. A new page is being turned.

,_\-
—-
=z
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This memorandum is organized topically, roughly following the order of the Act's major
parts, but it does not follow the section-by-section order of the ACt's text. AS detailed in the table
of contents, the order of major topics is as follows: the new financial holding company structure
and activities, the supervision of financial holding companies by the Federal Reserve, the extent
of preemption of state insurance and other /aw, the insurance and other financial activities of
national banks and their opera ting subsidiaries, CEBA bunk amendments, foreign bank
provisions, consumer protection and privacy, federal securities law amendmen ts, provisions
concerning the Federal Home Loan Bank System, thrift provisions, insurer redomestication, the
multi-state licensing of insurance agents, and various miscellaneous pro Visions,

This memorandum updates our prior reports. Working Summiary No. | (December 30,
1998), covering the Financial Services Act of 1998, the Senate version of HR 10, and H. R.
4870, Working Summary No. 2 (April 28, 1999), discussing H.R. 10 as passed by the House
Banking Committee on March 23, 1999, and Working Summary No. 3 (September 30, 1999)
discussing H.R. 10 and §. 900 in Conference.

We continue to regard this memorandum as a work in progress. The length and
complexity of the Act mean that there are probably issues that we have not discussed that should
be included. Further, although we have worked hard to make this memorandum an accurate
discussion of this legislation, we may not have succeeded in every instance. Implementing
regulations that will be released in the coming months will also expand the discussion of these
issues and raise new ones, ACCORDINGL Y, We WELCOME --INDEED INVITE --YOUR
COMMENTS 4AND CRITICISMS. Our websites will allow you to access upda fed versions of this
memorandum, and we encourage you t0 communicate your comments, corrections, and thoughts
directly t0 us via e-mail at the addresses below. Or, of course, you may contact any of us the
old-fushioned way. by telephone or by fux, at fhe numbers listed below, We look forward to
hearing from you.

Our “Financial Modernization  sSite s accessible through the Gibson, Dunn & Crutcher
UP webpages --
. WORKING SUMMARY Website--www.gibsondunninstitute.com,; and

. Gibson, Dunn & Crutcher LLP Webpage-- www.gdclaw.com {with link to
WORKING SUMMARY).

Cantwell F, Muckenfuss, I11 (202) 955-8514 Amy L. Goodman (202) 955-8653
cmickenfuss@gdclaw.com agoodman(@gdelaw.com

Robert C. Eager (202) 955-8544 Christopher L. Bosland (202) 955-8220
reager@gdclaw.com chosland@gdclaw.com

Christopher J. Bellini (202) 887-3693 Donna Y. James (202) 887-3566
chellini@gdclaw.com diames@gdclaw.com

Victoria P. Rostow (202) 955-8295 R. Dines Warren Jr. (202) 955-8511
vrostow@gdclaw.com dwarren@gdclaw.com

GDC LLP FAX (202) 467-0539

Gibson, Dunn & Crutcher LLP iv December 16, 1999

Financial Institutions Group
Washington Repart
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SHORT FORMS USED IN SUMMARY NO. 4

FIPA ..o

HOLA oo

HR. 10 i

NASD s

Gibson, Dunn & Crutcher LLP
Financial Institutions Group
Washingtort Report

Investment Company Act of 1940

Investment Advisers Act of 1940

appropriate federal banking agency

bank holding company

Bank Holding Company Act of 1956

Competitive Equality Banking Act of 1987
community financial inditution

Commodity Futures Trading Commisson
Community ‘Reinvestment Act of 1977

depository inditution

Deposit Insurance Fund

Department of Justice

Electronic Funds Transfer Act

Securities Exchange Act of 1934

Federal Deposit Insurance Act

Federal Deposit Insurance Corporation

Board of Governors of the Federa Reserve System.
finendd holding company

Federa Housing Finance Board

Federd ‘Home Loan Bank Act

Federd ‘Home Loan Bank

Federa Home Loan ‘Bank System

Financid Information Privacy Act of 1999

Federd Reserve Act

Federa Trade Commission

General Accounting Office

Glass-Steagdl Act of 1933

Home Owners Loan Act of 1933

House Banking and Financid Services Committee
Financial Services Act of 1999, as reported by the House Banking
and Financia Services Committee (or the “Bill”)
Hart-Scott-Rodino

International Banking Act of 1978

investment bank holding company

National Associaion of Insurance Commissoners
Nationa Association of Registered Agents and Brokers
Nationa Association of Securities Dedlers
N'ational ‘Bank Act

Office of the Comptroller of the Currency

Office of Federd Housng Enterprise Oversight
Office of Thrift Supervision

prompt corrective action

v December 16, 1999



QTL ..o qudified thrift lending
Revised StatUES. v+ - . . . ..o REVISED Statutes of the ‘United States

REC ..o Resolution Funding Corporation
SAIF i SVINGS Association Insurance Fund
Senate ‘Banking Committee . . . Senate Banking, Housing and Urban Affars
S&LHC Act,.veiiiniinininns Savings and Loan Holding Company Act
SEC nimrecommenrermmmmnnenne CUNties and ‘Exchange  Commission
SSimrer Staff Side by Side Comparison of S. 900 and H.R. 10(9/1/99)
Treasury.........cuue oo DEPAtMENt of the Treasury
URIary . eeeiinnoninsosnenn unitary savings and loan holding company
WEFHC ... wholesde financid holding company
WEL iiviereesvrnssnnrsienesennes wholesdle financial inditution

Vi
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THE GRAMM-LEACH-BLILEY ACT:
AN INSURANCE INDUSTRY OVERVIEW

Michael W. Teichman’
February 4,2000

On November 12, 1999, President Clinton signed into law legidation designed to lift long-
ganding redtrictions on the activities of banks and bankholding companies, and to Sreamline the
regulation of combined financid sarvices entities. The purpose of this memorandum is to acquant
those in the insurance industry with the portions of this hill, the “Gramm-Leach-Bliley Act of 1999”
("GLB" or “the Act”), which have a direct bearing on their business, and to aert members of the
industry as to potentia threats and opportunities that have been created as a result of this legidation.
This memorandum is, of course, not intended to be a discusson of al aspects of this hill, which
spans four hundred pages, nor is it intended to be a comprehensive discusson of dl of GLB's

implications for insurers, agents, and brokers.

Introduction

Prior to the enactment of GLB, the dructure of regulation, in this country, for the various
sectors of the financid sarvices industry was characterized by mandated segregation.  This
separation has its roots in the Great Depression, and was designed to prevent the failure of one
edement of the indudry from spreading to others. This regulatory separation is not shared by
European and Asian systems, andis considered both an anachronism and an impediment to efficient

competition on a globad scde. In recent years, some piecemed legidaion has been enacted in

' Mr. Teichman practiceslaw with Reed, Smith, Shaw & McClay, LLP in its Wilmington,
Delaware offices. He represents a number of financial services institutions as well as a major insurance
trade association on issues related to the Gramm-Leach-Bliley Act of 1999.
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reponse to the changing nature of the financid services indugtry. More ggnificantly however,
federal agencies and courts have grestly expanded the insurance and securities powers available to
banking inditutions through expansve interpretations of federd banking laws.

As a reault of the changing nature of the financid services industry and the direction taken
by federd agencies and courts, various atempts to legidatively overhaul our sysem of regulating
financid services have been offered, unsuccesstully, for over 20 years. The enactment of GLB ended
the drought. This bill was the subject of intense debate and lobbying, and its provisons represent
a patchwork of fragile compromise reached among numerous trade organizations and lawvmakers
who champion the cause of the various financid services condituencies Many of the difficult
regulatory concepts were left to the regulators, who must, cooperatively and at considerable speed,
give these concepts both meaning and utility.

Fundamentaly, GLB is designed to do the following:

repea portions of the Glass-Steagdl| Act separating securities underwriting and sdes
from banking;

expand the financid activities that may be performed by a bank holding company to
incdude investment banking, insurance activities (thereby dlowing insurers to

become financid holding companies), merchant banking and other financid

activities,
. atempt to streamline and coordinae the regulation of such combined activities,
. to a limited degree, expand on the activities permissible for national banks and more

clearly define those permisshble activities,

. preempt discriminatory State laws regarding the insurance activity of bank affiliates,

wLh4u21149.1



provide minimum privacy requirements to protect the financid information of
cusomers of dl financid inditutions, and

terminate expanded powers for new unitary thrift holding companies.

Financial Holding Companies

Sections 101 through 103. Prior to GLB, the Glass-Steagal Act prevented banks and bank

holding companies from engaging in investment banking activities. This provison has been
modified and liberdly interpreted over time, however, banks and bank holding companies remained
ggnificantly redricted in ther permissble invesment banking activity. Section 101 of the hill
repedls portions of the Glass-Steagall Act, and banks and bank holding companies may now engage,
through affiliates and subsdiaries, in investment banking activities. Until now, insurers had greeter
flexibility in afiligting with invesment bankers when compared to banks and bank holding
companies. This advantage is diminated.

Section 103. This section stands at the heart of GLB. Under pre-existing law, bank holding
companies and their subsdiaries were prohibited, pursuant to Section 4 of the Bank Holding
Company Act of 1956, from engaging in non-banking activities (with certain exceptions). Section
103 of the hill amends the Bank Holding Company Act to alow bank holding companies meeting
cetain criteria to become “financid holding companies” Such companies may engage in a broad
aray of finandd activities induding, but not limited to:

. lending, exchanging or safeguarding money;

insuring, guaranteeing, or indemnifying againg loss, harm, damage, illness, disability

or death; or providing or issuing annuities (as principd, agent, or broker);

wLIm21149.1



¢ financid advisory sarvices,

. underwriting, dedling in or making or marketing securities.

The Federd Reserve Board (the “Fed”’) may identify additiond activities as “finencid in nature,”
but the Treasury Department is given a right to “veto” this process, The reault is likely to be joint
ruemaking on new financd activities. Under this Section, financid holding companies may dso
engage in activities that are “incidentd” to financial activities and, with Fed approvd, may even
engage in activities found to be “complimentary” to financid activities.

Importantly, Section 103 expressly preserves the right of an insurer, effiligted with a
financid holding company, to meke equity invesments not otherwise permitted of a financid
holding company. Such equity investments are limited to those made in the “ordinary course of
busness’ and permitted by date law. Generdly, the holding company is not permitted to engage
in day-to-day management of the non-financid companies in which such invesments are held,
however this restriction will not apply if day-to-day management is necessary to preserve the vaue
of the invesment.

Consolidation with a bank holding company may provide sgnificant advantages for insurers:

. Such consolidation will provide new opportunities for crossmarketing and

co-branding of financid services products, as well as the development of
hybrid bank/insurance products.

’ Because banking inditutions have higtoricdly been understood to be better

capitaized and enjoyed greater return on equity and return on assets, in comparison
to insurers, insurers consolideting with banking indtitutions will, broadly spesking,

enjoy relatively grester financid drength.

WLM:121149.1



. Redized earnings from a broad spectrum of financid products may dso
support  highly competitive pricing of insurance products underwritten by
insurers efilisted with a financid holding company.

. The absorption of regiona insurers may create a perceived loss of customer
sengtivity, fogtering “niche” competitors.

These advantages, however, trandate into disadvantages for insurers which presently enjoy

premier market shares in discreet geographica regions. Such insurers will likely redize less
advantage to dffiliation than competing insurers which aggressvely plan for growth into new

markets.

Preemption of State Law

Section 104. While it is clear that Section 104 is designed to preempt date law, the extent
to which it will do so is less than clear. Relevant to insurers, this section is broken down into two
pats, the firg purports to preempt date law with respect to bank/insurer effiliations, while the
second purports to preempt certain state law with respect to activities conducted by bank insurer
dfiliates

With respect to affiliations, this section preempts state law or action restricting a bank or
bank filiate from affiliating with an insurer, but only to the extent that such sate law or action is
discriminatory in its effect. This section does impose a 60-day time limit on dtate action, and aso
expresdy dlows a date to redrict the purchase of stock of a newly demutudized insurer.  Smply
dated, it appears that state insurance regulators employing the NAIC Modd Holding Company Act

in reviewing acquigtions of domiciled insurers may continue to do so when such acquistion is made
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by a financid holding company. However, the date will be limited in its ability to impose any
redriction or condition on the afiliation which might be characterized as discriminating agang an
affiliated bank. The Act does not specify any standards to be used in determining whether a dtate
action is “discriminatory,” leaving such determinations to the courts and regulators.

The provisons in Section 104 preempting state law over the activities of insurer dfiliates
of banks is itsdf divided into two digtinct parts. As to sales activity, sate law or action which
ggnificantly interferes with (as opposed to “redricts’) the “sdes, solicitation or crossmarketing’
of insurance by abank or bank affiliate will be preempted. Additiond non-discrimination  provisons
will apply to dtate law or action affecting sdles activity adopted or taken after September 3, 1999.
This preemption of dtate regulation of sales activity is, however, subject to 13 “safe harbors’ which
preserve some date authority. These safe harbors are narrowly drawn and relate primarily to
required disclosures by banks, licensing of agents, tying of insurance and bank products, and so forth
(these 13 provisons are attached hereto as Appendix “A”). Because this section fails to define the
scope of “sdes, solicitation and crossmarketing” as a business activity, the potential exists for
unintended preemption of date law that impacts the sales activity of affiliated insurers.

Sae law redricting (not “sgnificantly interfering with”) the mm-sales activity of an insurer
affiliated with a bank will be preempted unless such date law or action:

. is enacted for the purpose of regulating the busness of insurance, fals under a

broadly written safe harbor, and the state law or action does not violate the non-
discrimination provisons (irrespective of the date the state law or action was adopted

or taken);
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. aoplies only to persons tha are not insured depostory inditutions, but that are
directly engaged in the busness of insurance

. does not relate to or regulate sdes, solicitation or cross marketing activity; and

. does not violate certain non-discrimination provisons (discussed below).

The non-discrimination tests in Section 104 act as an additional hurdle for state regulation

of the activity of affiliated insurers (both sdes and non-sdes activity). Summarized, they are as

follows
State law which, by its terms, distinguishes between banks and their &filiates, and
other entities.
. State law which, dthough neutral on its face, has a substantialy more adverse impact
on banks or bank affiliates, as opposed to other entities.
. Effectively prevents a bank or bank &ffiliate from engaging in insurance activities.

. Conflicts generdly with the intent of the GLB Act to permit affiliations.
The extent to which these vague tests will preempt State law or action will depend greetly upon the

facts of the chdlenged transaction.

Functional Regulation

Sections 11 | through 116. Together these sections atempt to define, a least in skeletd

form, the limits of authority that the Fed, other federd banking regulators, the Securities Exchange
Commisson, and dae insurance regulaiors will have in regulaing a financid holding company.

No one can predict, with any certainty, how well these regulators will cooperate.
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Section 1 | 1 authorizes the Fed, as umbrela regulator for financid holding companies, to
require reports of and conduct examinations of functiondly regulated subsdiaries (essentidly, non-
bank subsdiaries subject to regulation by the dtate insurance regulator or the Securities Exchange
Commission). The Fed is redtricted as to when it may demand such reports and perform such
examinations, and is required to utilize the reports and examinaions of Sate insurance regulators
“to the fullest extent possble”

Section 112 dlows the Fed to require holding company affiliates to provide assets to an
affiliated bank. While this includes an affiliated insurer, the Fed is required to give written notice
to the state insurance regulator. Upon receipt of such notice, the state has the opportunity to object
to the Feds order. Upon such objection, the Fed is permitted to order the holding company to divest
itsef of the bank in questions. Importantly, this section aso includes a “parity” provison which
redricts the ability of any other federa banking regulator to impose requirements on, or make
demands upon, any insurer or other functiondly regulated subsdiary.

Section 113 imposes limits on the ability of the Fed to take action or engage in rulemaking
with respect to functiondly regulated subsidiaries. Any action taken must be necessary to address
or prevent an unsafe or unsound practice which poses a materia risk to a bank or the domestic or
international payment system, and only when the Fed finds it cannot redress the risk by action
agang an dfiliaed bank.

Section 114 further empowers federd banking regulators to impose restrictions on
transactions between banks, bank holding companies and non-bank subsidiaries.

Insurers which become affiliated with financid holding companies will now become subject

to some degree of regulation by the Fed, and even the Federal Deposit Insurance Corporation. To
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an uncertain degree, insurers o affiliated can expect to submit to reporting requirements and
examindions, and in some cases, might find the Fed attempting to impose sgnificant limits on ther
activities, notwithstanding the permissibility of such activities under date law. The extent to which
any of this may occur is uncertain and will be given shape and form only through the rulemaking

processes of the Fed and other federal banking regulators.

Financial Qubsdiaries of National Banks.

Permissble activities for nationd banks and their subsidiaries became an important aspect
of this legidation primarily because the Treasury Department, as parent agency to the Office of the
Comptroller of the Currency ("OCC"), is directed by a cabinet level gppointee of the President,
whereas members of the Board of Governors of the Federal Reserve are appointed to 14 year terms,
daggered a two year intervals. Therefore, as operating subsdiaries of national banks engage in
expanded financid activities, the Adminidration acquires greater control over financid inditutions
because the OCC will remain the primary regulator for these activities.

In recent years, the OCC, has taken a progressive gpproach in the interpretation of both
Section 24(Seventh)* and Section 92° of the Nationd Bank Act, and thereby has significantly
increased the authority of nationd banks to engage in activities beyond those traditiondly thought
of as “banking,” incuding various aspects of the insurance busness. GLB will largely put a stop
to this practice smply because it expresses, in gatutory form, those insurance powers available to

national banks, as wdl as those not available.

* Allows nationd banks to engage in banking and activities incidental thereto.

3 Allows national banks to sell insurance products in places with less than 5000 residents.
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Sections 121 and 122. These sections authorize nationa banks to form “financid

subsdiaries’ which may engage in activities smilar to those pemissble of a financid holding
company afiliate. Nationd banks seeking to form such subsdiaries must be wel capitdized and
are subject to certain ratings with respect to debt and CRA examinations.

By these provisons, the geographica redtrictions of Section 92 of the Nationd Bank Act,
dlowing nationad banks to engage in the sde of insurance products in towns of less than 5000
resdents, become moot for national banks meseting the criteria provided in Section 121. Insurance
underwriting, however, remains generdly impermissble for nationd bank financid subddiaries.
Additiondly, nationd bank financid subsdiaies may not invest in the kinds of invesments
permissble of an insurance company effilialed with a bank holding company. Nationd bank
financid subsdiaries are dso prohibited from engaging in red edate devdopment as wel as
merchant banking athough, as to the latter, federd banking regulators are permitted to revist the
issue after five years.

Elsewhere in the bill,_Section 302 aso addresses limits on the insurance activities of national
banks. Utilizing a cutoff date of January 1, 1999, nationa banks will be permitted to engage in any
insurance underwriting activity found permissible by the OCC, or actudly engaged in as of that dete.
Nationd banks will not, however, be permitted to underwrite additional insurance products by
seeking an agpprovd from the OCC. Section 302 dso provides a definition of insurance designed
to prevent the OCC from labdling insurance products as “banking” products, thereby avoiding the
limitations imposed by GLB. Essentidly, this definition provides thet “insurance’ is whatever the
date regulator says it is, with certain exceptions. Section 303 prohibits federally chartered banks

from engaging in the underwriting or sde of title insurance. Nationd banks may, however, sl title
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insurance products, but only to the extent state chartered banks are authorized to do so under state
law. Lawful title insurance activity engaged in as of the date of enactment of GLB is grandfathered.
It is important to keep in mind that, while this bill limits the Comptroller of the Currency in further
expanson of nationd bank powers, those powers which have previoudy been authorized for
national banks by the OCC, or in fact engaged in by nationa banks, will be retained.! This is true
for dl national banks, not smply those nationd banks which possess written authorizetion for their

paticular activities.

Other Insurance Provisions

Title 111 of GLB addresses a number of unrelated insurance issues besides those deding with
the insurance powers of nationd banks. Among them are important provisons involving the mutua
insurance holding company reorganizations and multi-gtate agent licensing.

Section 304. Judicia principles gpplied to the review of federa agency decisons accord
great weight to the interpretation federa banking regulators give to the federal banking statutes that
such agencies are charged with enforcing. Were such principles of “deference’” to remain in place,
dates regulating insurers affiliated in a financid holding company would be at a great disadvantage,
with respect to the federd banking regulators, should a dispute arise out of the meaning of federd
banking law.

To correct for this, Section 304 provides for an expedited dispute resolution process when

disputes arise between federad banking regulators and state insurance regulators. Such disputes are

* Thus, the existing authority of national banks to underwrite and reinsure credit related
insurance products is preserved.
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to be heard by Federa Circuit Courts of Appeal on an expedited, 60-day bass, and are subject to
abbreviated 6 or 12 month satutes of limitations. Regardless of whether it is a Sae or federd
daute which gives rise to the dispute, the court is charged with resolving the dispute “without

unequal deference’ afforded to elther the state or federa regulator with respect to the state or federa

agency’s interpretation of dtate or federd law. Thus, to the extent a federa banking agency views
federal law as preempting a state insurance code, the federa agency’s interpretation of the federa

datute in quesion will not be given the overwheming weght it would otherwise enjoy.

In an atempt to preserve a least some of the deference formerly enjoyed by the OCC,
Section 104(d)(2)(C)(i) provides that Section 304(e), which removes deference, will not gpply with
respect to dtate statutes, regulations, orders, interpretations or other action regarding state insurance
sdes, licitations or crosssmarketing activities, if such were issued, adopted or enacted before
September 3, 1998. Because no federa agency is granted deference with respect to its interpretation
of date law, the impact of this provison gppears limited.

Section 305. Prior to enactment of this law, federal banking regulators left the regulation
of retail insurance sdes activities, by banks, largdly to the states. Now, under Section 305, federd
banking agencies (‘jointly) are permitted to adopt consumer protection regulations which will gpply
to the retail insurance sdes activities of banks, or to entities making sales on behdf of banks. Such
regulations are to be adopted after “consultation” with state insurance regulators, and shdl include
anti-tying and anti-coercion rules, disclosure requirements, requirements concerning the separation
of banking and non-banking activities, prohibitions on domestic violence discrimination, and O

forth.

WLM\I21149.1 12



Inconsgent date laws shdl override such federal regulation unless the federd banking
agencies jointly issue notice indicating such agencies podtion that the federd regulation in question
provides greater protection than the corresponding sate regulation. Such notice will result in a
preemption of the corresponding state law unless the state adopts legidation within three years to
override such preemption.

Section 306, As a complement to the preemption provisions found in Section 104 of the hill,
Section 306 preempts date action which sgnificantly interferes with the ability of an insurer to
become a financid holding company. This preemption, however, is expresdy made subject to the
sandard set forth in Section 104(c)(2) which provides a safe harbor for state action approving or
disapproving the acquistion of a domestic insurer. Section 306 also redtricts the ability of a state
to limit the amount of an insurer’s assets which may be invested in the voting securities of a
depostory inditution, and preempts date interference with mutua insurer reorganizations by non-
domiciliary dates.

By carying forth the safe harbors set forth in Section 104(c)(2), the date's ability to
“donificantly interfere’ with an acquisition of a bank by a domestic insurer may be largely restored.
Because, however, Section 306 does not address the change of control of a domestic insurer, courts
and regulators will be required to engage in some interpolation of the standards in Section 104(c)(2)
in order to make them fit within the parameters of Section 306.

Sections 3 11 - 3 16. These provisons will dlow a mutud insurer organized in a Sate that

has not enacted a mutud insurance holding company law to redomegticate to a state which has

enacted such a law. Genedly, these sections preempt dSate laws that would prohibit
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redomegtication or otherwise impede the activity of an insurer redomesticating pursuant to these
provisions.

States are, however, entitled to notice of the redomestication and may require approva by
boards of directors, continued voting control by policyholders, redtrictions on awards of stock
options or other equity to officers and directors, preservation of policyholder rights and other fair
and equitable treatment of policyholders. Licenses are preserved and outstanding policies must
remain in force; however, a state may require such a redomesticating insurer to refile policy forms.

Sections 321 - 336. Of course, prior to enactment of GLB, states were free to adopt whatever

requirements were deemed appropriate with respect to the licensng of agents and brokers. In a
magor change to the present date of affars, if dates fal to achieve a specified levd of uniformity
and reciprocity within three years following enactment of GLB, a Nationd Association of
Registered Agents and Brokers ("NARAB") will be created.

The NARAB would be a quas-governmenta entity designed to provide a mechanism for
uniform producer licensing, gppointment, continuing education, etc. Membership in the NARAB
would entitle a producer to licensure in each dtate in which he or she pays the requisite licensang
fees. The NARAB would have broad authority to establish membership criteria, conduct
examinations and take enforcement action againg errant members, State laws in conflict with the
NARAB membership guidelines would be preempted. Under these provisons, the NAIC would
have exercise over the NARAB unless, after two years following its creation, (1) the dates fall to
achieve a minima level of uniformity and reciprocity and, (2) the NAIC fals to agpprove NARAB

bylaws or otherwise falls to supervise the NARAB.
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While the NAIC has made significant progress in the direction of uniform producer licenang
laws, it remains an open question whether enough states will see the need for uniform and reciproca
licenang, and take action thereto, prior to the end of the three year time period provided. The NAIC
is, however, charged with making an initid determination as to whether the requidte leve of
reciprocity and uniformity has been achieved. Presumably, the NAIC will make a determination that
such levels have been achieved, thus averting the crestion of the NARAB. Such a finding by the
NAIC may be chalenged in federd court, which is charged with applying an “abuse of discretion”
standard in its review of the NAIC's determination. This standard of review will make chalenges

to the NAIC's determination more difficult to sugtain.

Privacy

Sections 501 - 527. Under the law prior to GLB, there existed no federd Statute which

would directly and comprehensvely limit the ability of a financid indtitution, be it a bank, securities
underwriter or insurance company, to share the financid information of its cusomers with other
entities for business purposes. For the firg time, these sections impose limitations on a financid
inditution’s disclosure of non-public, persondly identifiable, financia informeation to a non-affiliated
third paty, and impose crimina pendties upon those who access such information through
fraudulent means.

Irrespective of whether a financid indtitution, including an insurer, is dfilisted with a
financid holding company, such financid inditution must provide notice, to each of its customers,
describing the indtitution’s policies and procedures with respect to the disclosure of this information

to afiliales and non-affiliated third partties. Each such finandd inditution mugt further give its
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customers the opportunity, before any disclosure to non-effiliated third parties, to direct that such
information not be disclosed.

There are a number of broadly drafted exceptions to this “opt-out.” Generdly, disclosures
to non-affiliated third parties which are providing services for, or functions on behdf of, a financia
indtitution will not be subject to the “opt-out” if full disclosure is made to the consumer.
Additionaly, typica insurance-specific transactions, such as reinsurance, should fal under a ligt of
“generd exceptions’ which incdlude secondary market sdes, inditutiond risk control and providing
information to raing organizations, guaranteed funds, persons assessng compliance, attorneys,
accountants, auditors, etc.

A broad aray of federd adminidrative agencies are charged with rulemaking after
appropriate consultation with the NAIC. Enforcement is left up to the reative functiond regulator.
Importantly, states retain their ability to regulate therr privacy policies and practices of financid
ingitutions, so long as such dtate regulation provides protection at least as great as these provisons.
Certain dates have dready begun to consder privacy requirements more redrictive than tha

provison in this Act.

16
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RECOMMENDATIONS

It is impossble to make generd recommendations regarding the advisability of affiliating
with a bank holding company. Every insurer must evauate its long-term drategy, its products, its
marketing methods, its geographic and demographic markets, and its capital resources in order to
determine the existence of competitive or business advantages to &ffiliation. Prospective affiliation
partners must be carefully screened. The factors which should be consdered are innumerable, but
will certainly include the capitd srength of the potentid partner, the breadth and compatibility of
its existing products, the type, number and location of potentid outlets for insurance products, the
potentia for successful co-branding and hybridization of bank products, the long-term drategies of
the potentia partner and the compatibility of its corporate culture.

Most important aspects of this legidatiion will be greatly affected by rulemaking a the
federd levd in the next 18 - 24 months. Federa banking regulators recognize they are under a very
tight deadline for adoption of rules implementing GLB. Both the Fed and the OCC note that at least
40 separate “projects’ are under way.

The mgority of rulemaking fals to the Fed, which is charged with the supervison of
fineanda holding companies Notwithstanding the preeminent role for the Fed, much rulemaking
can aso be expected at the level of the OCC. In competition with the Fed, this agency is promisng
to dreamline its regulatory process as much as possible, so as to maximize the amount of financia
activity conducted in national bank operating subsidiaries.

All insurers, whether activdly conddering affiligtion or otherwise, must monitor this
rulemaking process, and paticipate if necessary. At a minimum, such federa rulemaking can be

expected to affect such aress as:
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. definition of finandd adtivities and “Regulation Y";
. certification process for financid holding companies (proposed rules aready
published in the Federal Register);
. whether and when conditions in a holding company rise to a level requiring
federd enforcement againg a functiond regulated subsdiary (includes
dfiligted insurers);
. bank/insurance sdes consumer regulations, and
. privacy
Because the privacy provisons are not limited to insurers affiliated with a financid holding
company, dl insurers must begin developing notice procedures for both new and exiging
policyholders, which will make sufficient disclosures and preferably explain the opt-out right that
esch policyholder will have. Insurers must further evauate dl disclosures made to non-&ffiliated
third parties to determine if such disclosures will fal within the exceptions provided. Federd
rulemaking will determine the scope of the information consdered “financid” and further define the
scope of exceptions provided!
Activity a the date level must be monitored as well. The “brave new world” of functiond
regulation will require a level of cooperation and discourse between and amongst the NAIC and

federa regulaors never before seen. Modt rulemaking & the federal level will not be conducted

512 CF.R. Part 225. This Federal Reserve Board regulation addresses bank holding company
powers and sets forth the application requirements for prospective BHCs.

§ The federal Reserve Board released, for comment, a proposed regulation implementing the
privacy provisions on February 3,2000. Although thisregulation should not directly impact non-
affiliated insurers, rulemaking at the dtate levd will likey pardld regulations adopted by the
federal regulators.
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without conddering input from the NAIC. Criticdly, with new emphasis on privacy concerns, and
the falure of the privecy provisons of GLB to preempt date law, dates are free, and can be
expected to, adopt privacy provisons far more redrictive than those in this bill. Insurers will be

wise to Say abreast of this activity a the date levd.
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LEGISBRIEF

BRIEFING PAPERS ON THE IMPORTANT ISSUES OF THE DAy

NARAB and the Future of Insurance Regulation
By Cheye Calvo

States have two years to enact a national system to license and register insurance agents and
brokers or face a federal takeover. Currently, insurance producers must meet different licensing
requirements for every jurisdiction in which they do business, including separate applications,
education standards and exams. Failure to meet the challenge set by federal legislation passed last
year endangers hundreds of millions of dollars a year in state producer licensing revenues and
would threaten state regulation of the $824 billion insurance industry.

Federal Action
The Financial Modernization Act of 1999, also called Gramm-Leach-Bliley, tore down Great
Depression-era barriers to permit insurance, banks and securities firms to affiliate with one an-
other. A key provision of the law gives states three years to establish uniform laws or a system of
reciprocity to govern the licensing of insurance producers (individuals and entities authorized to
sell, solicit or negotiate insurance). If 29 states, territories and commonwealths do not enact
reciprocity by Nov. 12, 2002, the act establishes the National Association of Registered Agents
and Brokers (NARAB). The association would be a quasi-governmental entity that could preempt
existing state laws governing producer licensing.

Preserving State Insurance Regulation. Congress explicitly endorsed state regulation of insurance
with the 1948 McCarran-Ferguson Act. The unique nature of insurance that promises benefits
only if certain events come to pass requires the closer degree of scrutiny that states can better
provide. States can more ably respond to consumer inquires on highly technical insurance con-
tracts, review rates and underwriting guidelines, and monitor insurance market conduct. The
largely local nature of pooled insurance risks also favors a state-based system that is more respon-
sive to the needs of consumers, agents and insurers.

The patchwork of state insurance laws and regulations, however, has created problems for national
companies. Although directly reaffirming the principle behind state insurance regulation, Gramm-
Leach-Bliley calls on states to modernize the regulatory system and adopt uniform processes and
standards, where appropriate.

The provision to create NARAB will test the ability of states to respond to an increasingly national
—and global—insurance market. Meeting this challenge would show the ability of state lawmak-
ers and regulators to modernize insurance regulation while continuing to protect consumers.
Failure would be an invitation for federal intervention of state insurance regulation and would
further encourage some financial services interests that are already advocating a duel federal-state
regulatory system modeled on banking regulation.
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Reciprocity. The National Association of Insurance Commissioners (NAIC) has responded to
Gramm-Leach-Bliley by establishing working groups designed to examine every component of
state insurance regulation. NAIC seeks to work with state lawmakers to nationally streamline
state regulation while preserving state-based authority and standards.

NAIC has created a producer licensing model act that will satisfy the NARAB provision of
Gramm-Leach-Bliley. The federal law requires states to establish either a system of reciprocal
producer licensing or uniform standards for licensing. The NAIC model satisfies the reciproc-
ity mandates of the law. Producers holding a resident license in a state could obtain a nonresi-
dent license in another state by 1) providing evidence of the license in good standing in the
resident state, 2) completing the uniform nonresident application, 3) paying the appropriate
state fee and 4) satisfying the continuing education requirements of the resident state.

The model act also goes beyond the reciprocity mandates of Gramm-Leach-Bliley to offer
states uniform definitions, exemptions and safeguards to ensure producer requirements. The
model sets standards for who should be licensed as a producer and who should not. It provides
uniform definitions of the five major lines of insurance—life, accident and health, property,
casualty, and variable life and variable annuity—to ensure that the authority to sell, solicit and
negotiate certain types of policies will be understood by other states. The model also estab-
lishes consistent standards for states to deny, not renew and revoke producer licenses.

The National Insurance Producer Registry, a nonprofit affiliate of NAIC, created the Producer
Information Network and the Producer Database for states to use to check the good standing
of producers and report infractions. The database currently makes information on 2.6 million
of the nation’s 3 million producers available to regulators and insurance companies. Thirty-
three states currently connect to the database, and NAIC hopes to have all 50 states linked by
the end of this year.

State Action
Kentucky and New Hampshire enacted NAIC’s producer licensing model act in 2000.
Lawmakers in Missouri and North Carolina passed the key provisions to satisfy the require-
ments of Gramm-Leach-Bliley, but held the uniform standards for further consideration.
Insurance commissioners from 31 states have pledged to seck enactment of the model act from
their state legislatures in 2001.

Gramm-Leach-Bliley has spurred a thorough evaluation of state insurance regulation that
promises to be a major issue for state legislatures in the years ahead. NARAB presents the first
and most immediate challenge. How states respond to the larger issue of modernizing state
oversight of the nearly $1 trillion insurance industry while continuing to protect consumers
will ultimately decide the fate of continued state control over insurance regulation.

Contacts for More Information
Wes Bissett
Independent Insurance Agents of America
(800) 221-7917
wbissett@iiaa.net

Cheye Calvo
NCSL—Denver

(303) 830-2200, ext. 235
cheye.calvo@ncsl.org
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APPENDIX H



SUMMARY - PRIVACY REQUIREMENTS

Generdly, the privacy provisons applicable to the insurance industry with respect to nonpublic
persond financid information should include requirements to the following effect:

(a)

(b)

(©

(d)

(®)

®

Notice - Each licensee shdl dearly and conspicuoudy give notice to each consumer of its
policies for collecting and sharing the consumer’s nonpublic persond financid
information. The notice must be given to ongoing cusomers a least annudly.

Opt-Out Choice - Each licensee shal provide consumers an “opt-out” choice (i.e. the
right to “opt-out” of the licensee disclosing the consumer’s persond nonpublic financiad
information to non-affiliated third parties) subject to certain exceptions. The exception:
the “opt-out” choice with respect to disclosures doesn't gpply to affiliates under GLBA,;
however, under the Fair Credit Reporting Act there is currently a requirement for an “opt-
out” choice with respect to sharing of gpplication information with &ffiliates.

No Disclosure of Account Access Information = A licensee shdl not disclose account
access information of consumers to third party marketers.

Security « Each financid inditution shdl have an established privecy policy (thet
complies with federa and dae lawsrules) to ensure security and confidentidity of
customer records, to protect againgt hazards to security of customer records and to protect
agang unauthorized access to such information

Access to Record .« Consumers shdl have access to any persona nonpublic financia
records maintained by a licensee and shdl have the right to correct any incorrect
information in those records.

Non-Discrimination - A licensee shdl not unfarly discriminate againg any customer or
consumer who has opted out from the disclosure of his or her nonpublic persona
finendd  information.
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